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Davis, J., dissenting:

Thiscaserequired the Court to determinewhether summary judgment for Crum & Forgter
Indemnity Co. (hereinafter referredto as* Crum”) and against Mountain L odge Associ ation (hereinafter
referredto as“MLA”) was gppropriate. The mgority opinion concluded that thetria court erredin
granting summary judgment to Crum. For the reasonsoutlined below, | believethetrid court correctly

granted summary judgment. Therefore, | dissent from the majority opinion.

A. The Majority Opinion Based its Decision on a Finding
That an Incomplete Record Was Before the Trial Court
Crumdeniedinsurancecoverageto MLA becauseMLA faled to providesufficient proof
that Mr. Tyler wasan employee. Crumtook the pogtionthat Mr. Tyler wasan independent contractor.
After both parties moved for summary judgment on theissue of Mr. Tyler’ sgaus, thetrid court found thet
no genuineissueof materid fact wasin disputeand granted summary judgment to Crum. Inreverangthe
summary judgment order, the majority opinion based its decision on the following grounds:
We agree with thefindings of thelower court, enunciated inits
final order, that the facts in the record before the lower court are
undisputed. However, aswereed the record and the findings below, the

lower court dso concluded that it had before it the complete contract
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between[MLA] andMr. Tyler. Wehavedifficulty discerningthebass
of that conclusion.

... Inthecasebefore us, where the principd issueturnsinlarge
part uponwhat [MLA] and Mr. Tyler agresd to in the contract desgneting
Mr. Tyler as* condruction maneger,” it gopearsthat it would becriticd for
the record to establish clearly that the rlevant documentsin the record
condtitute the entire contract or, if not, what additiond or other terms
constituted the whole contract.

Theabovereasoning utilized by the mgority to reversesummary judgment isillogicd and legdly incorrect.

Themagority opinion concluded that moreinformation wasrequired to determineMr.
Tyler' sgauswithMLA. Insoconduding, the mgority opinion hasignored awel-settled principd of lav
concarning theburden on aparty ressting summary judgment. The party ressing summeary judgment must
produce sufficient evidenceto establish adispute of amaterid issueof fact. Incontrast tothisprinciple,
the reasoning used by themgority opinion pendizesCrumfor MLA' sfallureto present evidenceregarding
the so-cdled “whole contract” between MLA and Mr. Tyler. Infact, Crum had no duty or burdento
present such evidence. Crum’ sburdenwas* only [to] point to the absence of evidence supporting the
nonmoving party’s case.” Latimer v. SmithKline & French Labs., 919 F.2d 301, 303 (5th
Cir.1990). If additiond evidence exiged regarding the rdaionship between MLA and Mr. Tyler, it was
the duty of MLA to produce that evidence. See Powderidge Unit Owners Ass n v. Highland
Props, Ltd., 196 W. Va 692, 699, 474 S[E.2d 872, 879 (1996) (“To meet this burden, the nonmovant
must identify specific factsin therecord and articulatethe precise manner inwhich that evidence supports

itsdams. Asto maerid facts on which the nonmovant will bear the burden & trid, the nonmovant must
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comeforward with evidencewhichwill besufficient to enableit to surviveamotion for directed verdict at
trid. If thenonmoving party fallsto meat thisburden, themoation for summary judgment must begranted.”).
Until thedecisonintheingtant case, neither this Court nor any court inthe country had ever held that a
party moving for summary judgment be denied summary judgment based upon itsadversary’ sfalureto

present sufficient evidence to establish a dispute of a material issue of fact.

1. MLA made no motion to produce additional evidence. MLA neither argued
on gpped nor beforethetrid court thet it needed moretimeto obtain evidence pursuant to Rule 56(f) of
the West VirginiaRules of Civil Procedure.* See Williamsv. Precision Cail, Inc., 194 W. Va. 52,
62, 459 SE.2d 329, 339 (1995) (“When aparty doesnot avail himsdf of Rule 56(f), itisgenerdly not an
abuseof discretion for acireuit court to ruleon amoation for summary judgment.”).? If thishad been done,

then the majority opinion would have alogica and lega basisfor itsdecision.® In syllabuspoint 1 of

'Rule 56(f) states:

Should it gppear from the affidavits of aparty opposng the motion thet the party
cannot for reasons stated present by affidavit facts essentia to justify the party’s
oppogition, the court may refusethe gpplication for judgment or may order acontinuance
to permit affidavitsto be obtained or depositionsto be taken or discovery to be had or
may make such other order asisjust.

’See Syl. pt. 3, Crainv. Lightner, 178 W. Va. 765, 364 S.E.2d 778 (1987) (“Where aparty
Isunableto resst amotion for summary judgment because of an inadequate opportunity to conduct
discovery, thet party should filean affidavit pursuant to W. VaR.Civ.P. 56(f) and obtain aruling thereon
by thetrid court. Such affidavit and ruling thereon, or other evidence that the question of apremature
summary judgment motion was presented to and decided by thetria court, must beincludedinthe
appellate record to preserve the error for review by this Court”).

31f themoving party makesaproperly supported mation for summeary judgment and can show by
(continued...)



Powderidge, Judtice Cleckley addressed the procedure that may be used by a party needing additiona

time to marshal evidence in opposition to summary judgment:

An opponent of a summary judgment motion requesting a
continuancefor further discovery need not follow the exact letter of Rule
56(f) of theWes VirginiaRulesof Civil Procedurein order to obtainit.
When adeparturefromtheruleoccurs, it should be madein written form
andinatimdy manner. The datement must be made, if not by affidavit,
in some authoritative manner by the party under pendty of perjury or by
written representations of counsel. At aminimum, the party making an
informal Rule 56(f) motion must satisy four requirements. 1t should (1)
articulate some plausible basis for the party’ s belief that specified
“discoverable’ materid factslikely exist which have not yet become
accessbleto the party; (2) demongtrate some redidtic prospect thet the
materid facts can be obtained within areasonable additiond time period;
(3) demondratethat the materid factswill, if obtained, sufficeto engender
anissueboth genuineand materid; and (4) demondrate good causefor
failure to have conducted the discovery earlier.

Seealso Harbaugh v. Coffinbarger, 209 W. Va 57, 543 S.E.2d 338 (2000) (per curiam) (affirming
summary judgment where party failed to use Rule 56(f) to obtain additiona evidence); Payne's
Hardware & Bldg. Supply, Inc. v. Apple Valley Trading Co., 200 W. Va. 685, 490 S.E.2d 772
(1997) (per curiam) (same); Brewer v. Hospital Mgmt. Assocs,, Inc., 202 W. Va. 163, 503 SE.2d
17 (1998) (per curiam) (same); Pennington v. Bear, 200 W. Va. 154, 488 S.E.2d 429 (1997)

(affirming summary judgment and trial court’s denial of Rule 56(f) motion).

%(...continued)
affirmativeevidencethat thereisno genuineissue of materid fact, theburden of production shiftstothe
nonmoving party whomugt ether: (1) rehabilitate the evidence attacked by themoving party, (2) produce
additiond evidence showing theexistence of agenuineissuefor trid, or (3) submit an affidavit explaining
why further discovery isnecessary as provided in Rule 56(f) or theWest VirginiaRules of Civil
Procedure.” Syl. pt. 3, Williams v. Precision Cail, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995).
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Even though MLA never asserted it had additional evidence to present to preclude
summary judgment, the majority asserts that more evidence may exist regarding the contract
between MLA and Mr. Tyler. ThisCourt has previoudy held that “Rule 56 does not impose upon the
circuit court aduty to sift through the record in search of evidence to support aparty’ sopposition to
summary judgment. Nor isit our duty to do soon gpped.” Powderidge, 196 W. Va a 700, 474 SE.2d
at 880. Assuming arguendo that such evidence exists, Powderidge clearly establishesthat summary

judgment was still appropriate.

Oneof theissuesthis Court faced in Powderidge concerned the plaintiff’ smotion for
recons deration of an order granting summary judgment to the defendant. Weinitialy observed the
following regarding the plaintiff’s motion for reconsideration:

Theplantiff’ smaotion for reconsderation dtesseverd cruad and
important facts. Factswhich, if properly documented and presented at the
summary judgment proceading, would havebeen sufficent to precludethe

granting of the motion for summary judgment.

Powderidge, 196 W. Va. at 705, 474 S.E.2d at 885.

Inthe Powderidge motion for recons deration, referencewas madeto an affidavit that
this Court found crested adisputed materid issue of fact in the case. However, through apparent error by
the plantiff, theactud affidavit wasnot attached to the mation for reconsderation, and was never seen by
thetrid judge. Thetrid judgetherefore denied themotion for reconsideration. In spiteof theknown

exisence of the afidavit, which was presented on gpped, this Court affirmed the denid of the plantiff’s



motion for reconsideration. We reasoned in Powderidge as follows:

Evenif thecircuit court would havereconsdered its summary
judgment ruling, the mation filed by the plaintiff wasnat sufficent to permit
adifferent outcome. Althoughthe motion alleged new facts, thefacts
were never properly documented as required by Rule 56(e). The
plantiff’ sproffered affidavit of Mr. Bdl wasnever tendered tothecircuit
court; only someof thesdient pointsof theaffidavit wererestated inthe
motion’ smemorandum. \When aparty opposng ummary judgment fails
to comply with theformdlities of Rule 56(€), adrcuit court may chooseto
belenientintheexerdseof itsdiscretion to ded with deficiency. However,
discretionary leniency does not stretch so far that Rule 56(€) becomes
meaningless. See Peterson v. United Sates, 694 F.2d 943, 945 (3rd
Cir.1982) (falureto attach key documentsto affidavit violated Rule
56(€)); Canada v. Blain’s Helicopters, Inc., 831 F.2d 920, 925
(Sth Cir.1987) (unauthenticated documents may not berelied uponto
defeat a motion for summary judgment).

Powderidge, 196 W. Va. at 706-07, 474 S.E.2d at 886-887.

Powderidgeisclear. If evidence sufficient to preclude summary judgment exigsbut is
not properly presented to thetrid court, summary judgment must begranted. Intheingtant proceeding,
assuming that evidence of themgority’ sso-caled “whole contract” exists, Powderidge nevertheless
mandatesthe granting of summeary judgment because such evidencewas not properly tendered to thetria
court. Therefore, | repectfully dissent from the mgority decisoninthiscase. | amauthorized to Sate

that Justice Maynard joins me in this dissenting opinion.



